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ISSUE:

L

IL

III.

STATEMENT OF THE ISSUE

Did the prosecutor commit obvious error when she made
comments about Defendant-Appellant, Tilmer Everett’s right to
remain silent during her closing argument and rebuttal argument?

Did the trial judge err when he failed to instruct the jury not to
discuss the case during two recesses?

Should the trial judge have granted Defendant-Appellant, Tilmer
Everett’s Rule 29 Motions for Acquittal?



NATURE OF THE CASE

On May 31, 2006, Tilmer Paul Everett (“Mr. Everett”™) was charged in a Criminal
Complaint with the crime of Gross Sexual Imposition, a Class AA Felony. The
preliminary hearing on that charge was held on June 19, 2006. At that hearing probable
cause was found that the crime of Gross Sexual Imposition had been committed and that
Mr. Everett had committed that offense.

Mr. Everett was arraigned on June 19, 2006. The Information filed at that
Arraignment charged Mr. Everett with the crime of Gross Sexual Imposition. To that
charge, Mr. Everett plead not guilty.

The judge appointed to try Mr. Everett’s case was District Judge Donald L.
Jorgensen. The trial dates were set for November 16 and 17 of 2006.

On August 4, 2006, Mr. Everett filed a demand for speedy trial.

The State on August 10, 2006 filed a Demand for Change of Judge. This demand
was granted and on August 18, 2006 District Judge, Bruce A. Romanick was appointed
the trial judge.

A Notice of Trial dated August 28, 2006 then removed the trial dates of
November 28 to 30, 2006 from the trial calendar and set the trial for an earlier time of
October 31, 2006 to November 1, 2006.

On August 31, Mr. Everett’s counsel, Susan Schmidt made a Motion to Withdraw
as Mr. Everett’s counsel. On September 6, 2006, Attorney Schmidt’s Motion to
Withdraw was granted and an Order of Continuance was granted so new counsel could be

appointed for Mr. Everett and that counsel would have time to prepare for trial. The



Order continuing trial, set the trial date for November 28 to 30. 2006.

The attorney appointed to be counsel for Mr. Everett was Todd Schwartz. Prior to
trial Attorney Schwartz made Motions to Withdraw on October 30, 2006 and on
November 30, 2006.

On November 27, 2006, a pretrial conference was held a 4:15 p.m. The trial was
supposed to begin on November 28, 2006 at 9:00 a.m. On November 26, 2006, the State
made a Motion for Continuance because the victim could not appeared for the trial. The
reasons why she couldn’t appcar were, the car she was coming in broke down, and bad
weather prevented her to travel. Mr. Everett resisted the continuance. The Court over-
ruled Mr. Everett’s objection and continued the case and reset the trial to begin on
December 5, 2006.

The trial began on December 5, 2007. When the trial began, Mr. Everett was
representing himself and Attorney Schwartz was stand by counsel. During the trial, Mr.
Everett requested that Attorney Schwartz take over the case. The Court questioned
Attorney Schwartz and Mr. Everett about Attorney Schwartz taking over the case. At the
conclusion of the questioning, the Court allowed Attorney Schwartz to take over the
representation of Mr. Everett.

The trial ended on December 7. 2006 with the jury finding Mr. Everett guilty.

On December 19, 2006, Attorney Schwartz made another Motion to Withdraw as
Mr. Everett’s counsel. His motion was granted on January 8, 2007.

Judgment and sentence were pronounced on March 9. 2007.

The Notice of Appeal was filed by Mr. Everett on March 9, 2007 and the Notice
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of Appeal was filed on March 14, 2007.
This case is now before the North Dakota Supreme Court.

STATEMENT OF THE FACTS

Defendant-Appellant, Tilmer Everett (“Mr. Everett”) was charged in a Criminal
Information with the crime of Gross Sexual Imposition, a Class AA Felony. App. P. 24.

The trial in this case began on December 5, 2006. Tr. P. 1, L. 1 -9. At the start of
the trial Mr. Everett was representing himself and Attorney Todd Schwartz was assisting
Mr. Everett. Tr. P. 2. L. 9 - 13. After aday and a half of trial, Mr. Everett moved to have
Attorney Schwartz take over the case and the Court allowed the motion. Tr. P. 309, L. 24
-25,P.310,L.1-25,P.311,L. 1-25,P.312,L. 1-25,P. 313,L. 1 - 12.

Witnesses testifying for the State were Roger Marks [I1. a Bismarck Police
Officer, Freda Linder, the alleged victim, Dean Clarkson, a detective with the Bismarck
Police Department, Rebecca LaFavor, a registered nurse and Hope Olson, the State
Chemist. Witnesses testify for the defenses were Delores Decoteau whose home was
where the alleged sexual offense was to have occurred. Ms. Decoteau was in the home
when the sexual offense was to have occurred. Also, at that home was the defenses
second witness, Mark Beston. The final defense witness was Clinton Fool Bear, Jr. Mr.
Fool Bear. Jr. was a friend of Freda Linder who testified he had sex with Ms. Linder. Tr.
453,L. 11 -22.

During the trial there were two recesses where the court failed to admonish the
jury not to discuss the case. Tr.P. 418, L. 8 - 13 and P. 443, L. 22 - 25.

In the prosecutors closing argument and rebuttal she commented on Mr. Everett’s



right to remain silent.

Mr. Everett’s Rule 29 Motions for Acquittal were denied. Tr. P. 418, L. 18 - 23

and P. 471,L.3 - 8.

ARGUMENT
ISSUE 1. Did the prosecutor commit obvious error when she made comments
about Defendant-Appellant, Tilmer Everett’s right to remain silent during her
closing argument and rebuttal argument?

The comment the prosecutor made in her closing argument about Mr. Everett’s
right to remain silent was, “Well how come Mr. Everett mentioned it. How come he
didn’t tell the police, well, she had an injury before that has nothing to do with it. It was
consensual.” Tr. P. 491, L. 21 - 24.

The comment the prosecutor made in her rebuttal argument about Mr. Everett’s
right to remain silent was, “When you put it together how eclse can you explain why
Tilmer Everett never told the police officer’s, "Yeah, | saw her injuries on her, but I did it
anyway.” He didn’t say that did he? He didn’t say that he saw anything. And would that
really make sense? Yeah, | would think if you saw something you would say something.”
Tr.P.519,L.3-9.

Prosecutor’s not commenting on Defendant’s right to remain silent is not a new
concept. Such comments aren’t permitted according to:

UNITED STATES CONSTITUTION
AMENDMENTS

ARTICLE 5



No person shall be held to answer for a capital or otherwise infamous crime,
unless on a presentment or indictment of a grand jury. except in cases arising in the land
or naval forces, or in the militia when in actual service, in time of war or public danger;
nor shall any person be subject for the same offense to be twice put in jeopardy of life or
limb; nor shall be compelled, in any criminal case, to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall private
property be taken for public use without just compensation. (Emphasis added)

NORTH DAKOTA CONSTITUTION
DECLARATION OF RIGHTS
ARTICLEL § 12

Section 12. In criminal prosecutions in any court whatever, the party accused
shall have the right to a speedy and public trial; to have the process of the court to compel
the attendance of witnesses in his behalf; and to appear and defend in person and with
counsel. No person shall be twice put in jeopardy for the same offense, nor be compelled
in any criminal case to be a witness against himself, nor be deprived of life. liberty or
property without due process of law. (Emphasis added).

NORTH DAKOTA CENTURY CODE

29-21-11. Defendant witness in own behalf. In the trial of a criminal action or
proceeding before any court or magistrate of this state, whether prosecuted by
information, indictment, complaint, or otherwise, must be deemed a competent witness,
but his neglect or refusal to testify does not create or raise any presumption of guilt

against him. Nor any such neglect or refusal be referred to by any attorney prosecuting



the case, or considered by the court or jury before whom the trial takes place. (Emphasis
added).

In spite of the above language. prosecutors in North Dakota have. at certain times,
during trials been allowed to comment about a Defendant’s right to remain silent.
According to the following language in State v. Flohr, 310 N.W.2d 735 (ND 1981)
prosecutors can comment to prospective jurors about a Defendant’s right to remain silent:

“It is a fundamental principle of constitutional law that the prosecutor may not
comment on defendant’s failure to testify in a criminal case. Griffin v. California, 380
U.S. 609, 14 L.Ed.2d 106, 85 S.Ct. 1229 (1965). In this case, the statement could not
have been made for the purpose of drawing the jury’s attention to the fact that the
defendant had not taken the stand, because the trial had not yet started. The statement did
not pre-empt Flohr’s right not to testify nor did it imply any criticism of Flohr, should he
not testify. Although remarks of this kind by prosecutors are not to be praised, under the
circumstances in this case, it was not reversible error in view of the corrective action
taken by the trial court.”

Another time during a trial when prosecutors can comment about defendant’s not
testifying is during the states opening statement. Comments during the State’s opening
statement were allowed in State v. Marman, 154 N.W.2d (ND 1967) and State v. His
Chase, 531 N.W.2d 271 (ND 1995). Those cases allowed comments on Defendant’s
silence because when the prosecutor made the statement it was before the Defendant had

an opportunity to testify and therefore, couldn’t be a comment on the Defendant’s failure

to testify.



The above exceptions don’t apply to the case now before the Court ("The Case™)
because the time of the prosecutor’s comment about Mr. Everett’s right to remain silent
was made after both sides had rested and Mr. Everett had not testified. Therefore, the
prosecutor when she made her statements about Mr. Everett’s right to remain silent knew
that Mr. Everett hadn’t testified and that she was commenting on Mr. Everett’s failure to
testify.

In The Case, the prosecutor will argue that it doesn’t matter when, during the trial,
she made her comment about the Defendant not testifying because the Defendant didn’t
object to her comments.

Mr. Everett’s response is that the prosecutor’s comments on his not testifying
effected his constitutional right to a fair trial and his failure to object didn’t waive his
constitutional rights to remain silent. The following language in State v. Hilling, 219
N.W.2d 164 (ND 1974) sets out the standards for determining if an error of federal
constitutional dimensions is harmless:

“In Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 L.ED.2d 705 (1967), the
United States Supreme Court ruled “that before a federal constitutional error can be held
harmless, the court must be able to declare a belief that it was harmless beyond a
reasonable doubt.” We adopt that standard, and since we are unable to declare that the
multiple errors in this case were harmless beyond a reasonable doubt. we reverse the
conviction and remand for a new trial.”

Comments on a Defendant’s failure to tell his version of events before trial are

discussed in City of Williston v. Hegstad, 1997 ND 56, 562 N.W.2d 091:



“_. . the prosecutor’s reference to Hegstad's silence after he had received his
Miranda warnings, “or more generally to [Hegstad’s] failure to come forward with his

version of events at any time before trial . . . crossed the Doyle line.” Brecht v.

Abrahamson, 507 U.S. 619, 629 - 30, 113 S.Ct. 1710, 1717, 123 L.Ed.2d 353, 367-68
(1993). When the prosecutor argued to the jury Hegstad ““didn’t tell anybody — not the
hospital person, not the other police officer. nobody — until today.” the prosecuting
attorney clearly used Hegstad's post-arrest silence after receiving Miranda warnings to
impeach his exculpatory story, in violation of Doyle v. Ohio. The City bears the burden
of proving that a Doyle error was harmless beyond a reasonable doubt. Brecht, 113 S.Ct.
at1717.”

The statements made by the prosecutor about Mr. Everett’ right to remain silent
are errors of a constitutional magnitude. They aren’t harmless beyond a reasonable doubt
and Mr. Everett is entitled to a new trial.

ISSUEII.  Did the trial judge err when he failed to instruct the jury not to discuss
the case during two recesses?

The necessity of admonishing a jury was set out in NDCC 29-21-28:

“Court must admonish jury. The jurors also, at each adjournment of the court,
whether permitted to separate or required to be kept in charge of officers, must be
admonished by the court that it is their duty not to converse among themselves nor with
anyone lese on any subject connected with the trial nor to form or express any opinion
thereon, until the case is finally submitted to them.”

The above statute has been superseded by North Dakota Rule of Court 6.11(b):



“Criminal Case. In a criminal case, the court must prohibit the jury from engaging

in predeliberation discussion. At each adjournment, the court shall admonish the jurors:
not to converse among themselves nor with anyone else on any subject connected
with the trial; and

not to form or express an opinion until the case is submitted to them for

deliberation.”

In The Case. there were two recesses taken where no admonishment was given.
Tr.P.418,L.8-16,P.443,L.2-25and P. 444,L. 1 - 7.

In Black’s Law Dictionary Fifth Edition at page 39 adjournment is defined:

“A putting off or postponing of business or of a session until another time or
place. The act of a court, legislative body, public meeting, or officer, by which the
session or assembly is dissolved, either temporarily or finally, and the business in had
dismissed from consideration. either definitely or for an interval. If the adjournment is
final, it is said to be sine die. See also Recess.™

In Black’s Law Dictionary Fifth Edition at page 1141 defines “recess” as:

“In the practice of the courts, a short interval or period of time during which the
court suspends business, but without adjourning. The period between sessions of court.
A temporary adjournment of a trial or a hearing that occurs after a trial or hearing has
commenced. State v. Charles, La., 350 So.2d 595, 598.” (Emphasis added).

The above definition or recess says that a recess is a temporary adjournment.
Therefore, the question becomes, “Does the word adjournment include a temporary

adjournment?” If it does, trial judges should be required to give the admonition at each
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break whether they call it an adjournment or a recess.
ISSUE III. Should the trial judge have granted Defendant-Appellant, Tilmer
Everett’s Rule 29 Motions for Acquittal?

In this case at the conclusion of the State’s case. Tr. P. 418, L. 18 - 23, and at the
conclusion of the Defense’s case, Tr. P. 471, L. 3 - 8, the trial court denied Mr. Everett’s
Rule 29 Motion for Acquittal.

In order to successfully challenge the sufficiency of the evidence on appeal, the
defendant must show that the evidence view in the light most favorable to the verdict and
permits no reasonable inference of guilty. State v. Fashing, 461 N.W.2d 102 (N.D.
1990).

The standard of review for insufficiency of the evidence is a strict standard of
review that only allows a motion for judgment of acquittal to be granted if the evidence is
insufficient to sustain a conviction of the offenses charged. State v. Ohnstad, 359
N.W.2d 827 (N.D. 1987)

CONCLUSION
It was reversible error for the prosecutor to comment in her closing argument

about Mr. Everett’s post arrest silence.

It was reversible error for the Court to fail to admonish the jury before two

récesses.

Mr. Everett’s Rule 29 Motions for Acquittal.
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